THE NORTH AYRSHIRE LICENSING BOARD

LICENSING (SCOTLAND) ACT 2005

GUIDANCE TO APPLICANTS FOR PREMISES AND PERSONAL LICENCES

Approved by North Ayrshire Licensing Board on 18th January 2008

1.
INTRODUCTION

This guidance is aimed at applicants for Premises Licences and Personal Licences under the Licensing (Scotland) Act 2005. 

It comprises the following sections: -
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2.
LICENSING (SCOTLAND) ACT 2005 - SUMMARY OF SOME OF THE KEY CHANGES.

The Licensing (Scotland) Act 2005 sets up a new liquor licensing system, the main changes of which are:-

•
Replacement of the existing 7 categories of 3 year licences by a Premises Licence which will last at perpetuity, plus a 10 year Personal Licence;

•
The Premises Licence holder and Premises Manager will have to go through training to get a Personal Licence;

•
The Premises Licence application will have to include an Operating Plan and Layout Plan.  The Operating Plan sets out how the premises will operate in terms of hours, on or off sales, children, capacity, etc.;

•
The new Act comes into effect on 1st September 2009.  Existing 1976 Act licences will have to apply for new licence by four deadline dates;

•
Clubs are now to be licensed by the Licensing Board, and need to apply by 16th January 2009;

•
The Board is required to publish a Licensing Policy Statement relating to the exercise of its functions under the Act.  North Ayrshire Licensing Board’s policy was adopted on 20th November 2007 and is obtainable from the Licensing Section, Town House, 66 High Street, Irvine – telephone 01294 311998 or at www.north-ayrshire.gov.uk (under liquor licensing in the a-z);

•
The Act introduces five Licensing Objectives which underlie the Act and all decisions relating to it. These are:

-
Preventing crime and disorder;

-
Securing public safety;

-
Preventing public nuisance;

-
Protecting and improving public health;

-
Protecting children from harm.

•
The Act creates a Local Licensing Forum which is a body involving representatives from the Licensed Trade, Residents, Chief Constable, Health, Education, Social Work and Young People.  Its functions are to keep under review the operation of the Act and the exercise by the Licensing Board of its functions.  Information on the North Ayrshire Licensing Forum will also be publicly available on www.north-ayrshire.gov.uk;

•

The Act introduces the role of Licensing Standards Officer who will have roles to 

-
Provide information and guidance to public and trade;

-
Supervise and enforce the operation of the Act;

-
Mediate between Licence Holders and others.

North Ayrshire Council has appointed two Licensing Standards Officers who take up post on 7th January 2008.  They can be contacted at the Town House, Irvine at 01294 311998;

•

Anyone can now object to a licence application;

•
There are major changes to the notification procedure, including provision for the Licensing Board to notify neighbours;

•
Licensees will no longer be able to sell off sales before 10 am or after 10 pm.  That means no carry outs bought from bars near last orders;

•
Adults must be present when 16/17 year olds are consuming alcohol with a meal. Under 18’s are not allowed to order drinks any more;

Some further more detailed guidance is attached in Appendix 1.

Other good sources of information on the Act are:-


www.infoscotland.com/licensingact;


www.sllp.co.uk;


www.scotland.gov.uk/topics/government/local-government/alcohol-licensing.

3.
NORTH AYRSHIRE LICENSING POLICY STATEMENT

On 20th November 2007 the North Ayrshire Licensing Board adopted its Licensing Policy Statement setting out how the Board intend to exercise its functions under the Act.  It is very important that applicants familiarise themselves with the terms of this Policy Statement before applying.  This will simplify completion of the Operating Plan which forms part of the application.  In addition, the Licensing Policy Statement promotes the Licensing Objectives, inconsistency with which is one of the specific grounds of refusal of a Premises Licence.  If an application conforms to the Licensing Policy Statement then there is a presumption that the application will be granted unless there are other material licensing considerations which relate to another ground of refusal.  If an application deviates from the Licensing Policy Statement, then applicants will be expected to demonstrate good reasons in their application why the Policy Statement should be deviated from.

The Licensing Policy Statement is not merely an updating of existing policies. Some of the key changes introduced include:

•
The introduction of a risk assessment to accompany applications intended to be of benefit to both applicants and the Board and to speed up determination of applications;

•

Specific requirements relating to noise emanating from premises;

•
Vertical drinking – a minimum of 25% of occupancy capacity to be seated, except where sale of alcohol is ancillary to the purpose of entertainment;

•

Guidance on the Board’s approach to CCTV;

•

New policies relating to the prevention of racial or sectarian conduct on premises;

•

Guidance on games and entertainment in premises;

•

New policy relating to the management of outside drinking areas;

•

New policy on adult entertainment;

•

New policy requiring plastic glasses in Late Opening Premises;

•

New policy on garages.

The Risk Assessment - 

To assist applicants the appendix to the Licensing Policy Statement contains a risk assessment which the Board invites applicants to submit as part of their Operating Plan.  This contains a handy checklist for applicants on most of the matters raised in the Licensing Policy Statement.  It allows applicants to consider whether an issue is relevant to the premises, if so how much of a risk does it pose, why is this so, and what steps if any will be put in place.  Much of this information may be contained in risk assessments already held by premises in relation to health and safety.

The Board cannot force applicants to include this risk assessment with the new application.  However if applicants choose not to submit the Appendix 1 Risk Assessment then their application will still need to contain sufficient information to enable the Board to consider whether the application is consistent with the Licensing Objectives.  The danger is that if sufficient information is not contained in the application and if the risk assessment is not used that determination may be delayed pending clarification of such issues by the Board.  As a result both the Board and the Licensing Forum feel that the risk assessment is of mutual benefit to both applicants and the Board and would strongly encourage applicants to submit this as part of their Operating Plan.

4.
PRIOR TO APPLICATION

Prior to Application – Need For Advice and Consultation.

· Advice – Licensees and applicants are strongly recommended to obtain proper professional advice prior to lodging a Premises Application.  As previously mentioned the Licensing (Scotland) Act 2005 introduces a completely new licensing system.  In addition to the Act, 26 statutory instruments have been made to date plus guidance issued by the Scottish Government to Licensing Boards.  The Licensing Policy Statement adopted by North Ayrshire’s Licensing Board is also essential reading for Licensees and Applicants.  To properly understand the new licensing system will involve substantial work for Licensees and Applicants.  This guidance merely attempts to guide applicants through the essentials of the application process. It is no substitute for proper professional advice.  While in theory it is open to applicants to prepare their own application and Layout Plan to accompany it, and while officers of the Board will do their best to assist applicants, it is strongly recommended that applicants seek guidance from their solicitor prior to lodging an application and also instruct a surveyor to prepare their Layout Plan.  As Premises Licences last in perpetuity, an incomplete and poorly drafted application is likely to prove more costly in the long term, as well as delaying determination of an application.  At worst an incomplete application form may be invalid, leading to existing licensees missing a deadline date for obtaining Grandfather Rights.

· Consult with Building Standards regarding Occupancy Capacity - Applicants require to include an Occupancy Capacity in their Premises Application.  This is relevant from a licensing point of view to overprovision and from a Fire and Building Standards point of view to issues such as emergency exit.  Further guidance is given in Part 11 of the Board’s Licensing Policy Statement.  North Ayrshire is fortunate in that the Council’s Building Standards Service presently have occupancy capacities for premises presently licensed by the Board.  If existing premises are to remain unchanged then these Occupancy Capacities can simply be obtained from Building Standards.  Changes in size or layout will, however, affect occupancy capacity.  In addition, Building Standards may not have occupancy capacities for clubs.  In these circumstances it is recommended that prior to applying, all applicants contact the Council’s Building Standards Service as soon as possible to discuss the occupancy capacity of their premises.  The telephone number is 01294 324348.

5.1
GRANDFATHER RIGHTS FOR EXISTING LICENSEES

The licences held by existing licensees automatically continue in force until 1st September 2009.  No renewals will be processed during transition.  However existing licensees are required to apply for their new licence under the 2005 Act by the following dates, depending on which months (of any year) their 1976 Licence would be due to expire:-

-
For March expiries – 7th March 2008;

-
For June expiries – 6th June 2008;

-
For October expiries – 3rd October 2008;

-
For January expiries – 16th January 2009.

Clubs are different and need to apply by 16th January 2009. 

If existing licensees apply by these dates they may enjoy what are called Grandfather Rights, provided that they satisfy statutory conditions. Appendix 2 gives details of these ‘Grandfather Rights’.  It needs to be emphasised that the benefits of having ‘grandfather rights’ only applies where two conditions apply together:

(1)
there is no substantial change to the size, capacity, general nature of the premises and any entertainment on the premises, and
(2)
the proposed hours set out in the Operating Plan are the same as, or within, the effective hours (taking into account any Regular Extension).

The Board will consult with Building Standards and Planning to ascertain if the premises are the same as previously.  For most premises it is hoped that the Planning and Building Standards records will be sufficient to confirm that nothing has changed and that premises are applying on a like-for-like basis.  However in the case of premises which do not have Planning Permission or Completion Certificates which cover their present operation (whether because they pre-date the introduction of the Planning/Building Standards regime or because unauthorised alterations or change of use have been carried out in the past) then applicants will need to provide further evidence to demonstrate to the Board that the premises are the same as when they were granted their previous licence.

The worst-case scenario is that if no such evidence is available, applicants may have to obtain Planning Permission and/or a Completion Certificate to demonstrate to the Board that they are applying on a like-for-like basis.  Applicants are recommended to contact Building Standards, Planning and Environmental Health prior to application to check whether these services can confirm that the premises applied for are the same as under the previous licence.

The issue of substantial change of entertainment will involve a comparision between what is already permitted by and Byelaws Entertainment Consent, and what is proposed in the Operating Plan.

If existing licensees intend to change the size, capacity, general nature or entertainment then they need to apply for a new licence and will not enjoy ‘Grandfather Rights’.  Similarly if premises miss their deadline date for application then they will also have to apply as a new applicant.

5.2
BYELAW ENTERTAINMENT CONSENTS

The system for Liquor Licensing is changing, from a system regulated by the Licensing (Scotland) Act 1976 to a system regulated by the Licensing (Scotland) Act 2005.  The change does not happen on a single day, but instead is spread out over a 19-month period called the ‘Transitional Period’, which started on 1 February 2008 and will end on 1 September 2009.  Some Licence Applications can still be made under the 1976 Act, but some of the procedure rules are different during the ‘Transitional Period’.  The changes are set out in The Licensing (Transitional and Saving Provisions) (Scotland) Order 2007 No. 454, as amended.

The 2005 Act continues 1976 Act Licences for existing premises to 1st September 2009 (even if, before the Transitional Provisions, the Licences would have expired earlier).  Existing premises which want to continue operating after 1st September 2009 will have to apply for and be granted a new Licence under the 2005 Act.

The 1976 Act dealt with Licences but it was left to individual Licensing Boards to have their own Byelaws. Cunninghame District Council made Entertainment Consent Byelaws under the 1976 Act which require the Board’s consent for entertainment in Licensed premises.  Licences have a condition which requires Licensees to get the Board’s consent for entertainment.  This condition was also imposed by North Ayrshire Licensing Board.  In practice Licensees applied for their Entertainment Consent when they applied for their Licence, and the Licensees were issued with a Entertainment Consent which had a stated expiry date:

(a)
usually the expiry date was the same as the Licence’s expiry date; but

(b)
sometimes the Board consented to entertainment for a shorter period, such as a year, to allow Environmental Health to monitor the premises for noise nuisance. 

When the 2005 Act comes into effect on 1 September 2009 the system will change: the 1976 Act will be repealed along with Byelaws made under it.  Instead of having Entertainment Consent, applicants will need to detail the entertainment to be provided on the premises as part of the Operating Plan submitted as part of their new 2005 Act application

To deal with the situation where the Licence itself would automatically be continued to the end of the Transitional Period, but the Entertainment Consent would be limited to the date originally stated when the Board granted it – so might expire while the Licence itself continued - on 18 February 2008 the Board decided:

(a)
Entertainment Consents which are stated to expire on the same date as the expiry date of the Licence automatically continue to 1st September 2009;

(b)
Entertainment Consents which are stated to expire on an earlier date than the expiry date of the Licence still require a renewal application, but when a new application is made, this can be dealt with by the Clerk to Board:

(1)
if there is a satisfactory report from Environmental Health, the application can be granted by the Clerk under delegated powers; but

(2)
if there is not a satisfactory report from Environmental Health, the application would be referred to the Board.

This means:

-
you do not have to apply for renewal of a Entertainment Consent where the Consent already granted has the same termination date as the Licence (but details of the entertainment will have to be included in the Operating Plan which is part of the ‘new’ Licence procedure);

-
you do have to apply for renewal if the existing Consent has an earlier expiry date than the Licence.

6.
WHAT TO SUBMIT

Applicants are required to submit the following:-

1.
Premises application form;

2.
Operating Plan;

3.
Layout Plan (7 copies);

4.
Fee;

5.
Certificates from Building Standards, Planning and Food Hygiene where food is to be supplied on the premises (these are not required in the case of existing licensed premises which are applying for a licence on a like for like basis compared with their existing licence).

Applicants are also strongly recommended to lodge:-

6.
Risk assessment (Appendix 1 to the Licensing Policy Statement) with any supporting policy documentation;

7.
Personal Licence applications.

All documents submitted along with or in support of the application will be deemed to form part of the application.  Applications which are granted will be granted on the basis of the application, Operating Plans, plans and other supporting information submitted by the applicant.

To assist completion of these documents the following guidance is given:-

1.
Premises application; and

2.
Operating Plan.

Appendix 3 gives further more detailed guidance on completion of the individual sections of the application and Operating Plan.

The form of the application is prescribed in the Premises Licence (Scotland) Regulations 2007.  A copy of the application form and Operating Plan can be obtained from the Licensing Section, Town House, Irvine telephone 01294 311998 or downloaded from www.north-ayrshire.gov.uk.  A copy can also be obtained from http:\www.infoscotland.com\licensingact, albeit that the North Ayrshire version is more user-friendly insofar as it will allow applicants to expand the paragraphs of the application form as desired.

When completing the application and Operating Plan applicants should always bear two points in mind:-

•
Consider the Board’s Licensing Policy Statement – does the application conform with it? If not, provide additional supporting information as to why it is not appropriate to conform with the Licensing Policy Statement;

•
Always bear in mind the five Licensing Objectives.  An application which conforms to these is more likely to be granted. An application which is inconsistent with them must be refused.

3.
Layout Plan – see the guidance in Appendix 4 regarding the requirements for the Layout Plan (note that 6 extra copies, i.e. 7 in total, must be sent with the application).

It is strongly recommended that applicants get their plans professionally prepared.  If a plan does not cover all areas of operation (including any outdoor areas) then licensees will find that they cannot operate in such areas of the premises.  Thus doing your own plan is likely to be a false economy.

4.
Fees – see Appendix 5 for details of fees.

5.
Certificates from Building Standards, Planning and Food Hygiene (where food is to be supplied on the premises). These certificates (now referred to as Section 50 Certificates) are very similar to the old Section 23 Certificates under the Licensing (Scotland) Act 1976. Applicants should obtain these certificates prior to lodging their application.  The relevant contacts are: -

Building Standards, North Ayrshire Council, Cunninghame House, Friars Croft, Irvine, KA12 8EE tel: 01294 324348;

Planning – Development Management, North Ayrshire Council, Cunninghame House, Friars Croft, Irvine, KA12 8EE tel: 01294 324320;

Food Hygiene – Environmental Health, North Ayrshire Council, Cunninghame House, Friars Croft, Irvine, KA12 8EE tel: 01294 324357.

6.
Risk Assessment – the style of the risk assessment is available from the Licensing Section, Town House, Irvine telephone 01294 311998 and is downloadable from the Council’s website at www.north-ayrshire.gov.uk under liquor licensing.  It is better to use the version on the website, rather than hard copy as the various sections can be expanded as desired.

7.
Personal Licences
During the transitional period, applicants for a Personal Licence can apply at the following times:- 

•
Where the applicant is not to be a Premises Manager, at any time during the transition period;

•
Where the applicant is named as the Premises Manager on a Premises Licence Application, at the same time as the Premises Licence application.

Where the Premises Licence application does not identify a Premises Manager at the time of the application, it will be acceptable to allow this information to be provided at any time prior to 1 December 2009, in terms of paragraph 24(2) of the Licensing (Transitional and Saving Provisions) (Scotland) Order 2007.  Licence holders should however note that, in the absence of that information between 1 September 2009 and 1 December 2009, the licence will not be operative.  Thus if no one holds a Personal Licence by 1st September 2009 no alcohol can be sold on the premises, even if it has a Premises Licence.  Therefore applicants may wish to apply for Personal Licences at the same time as their Premises Licence to ensure that this is not overlooked.

No grandfather rights have been made available for applicants for Personal Licences and accordingly, all applicants will be required to have obtained the appropriate licensing qualification required in terms of section 91 of the Act and in terms of the Licensing Qualification (Scotland) Regulations 2007 in order to be eligible for a Personal Licence. Otherwise the Board is obliged to refuse the application.

Applicants should also consider how many Personal Licences they require for each premises.  There are two reasons for having more than one Personal Licence holder. Firstly, if premises have only one Premises Manager, if that person leaves then they will be unable to trade until they can recruit someone else who holds a Personal Licence. Secondly, there is legal uncertainty as to whether the Premises Manager requires to be present in premises at all times that alcohol is being sold.  Schedule 3 paragraph 5 of the Act states that every sale of alcohol made in the premises must be authorised (whether generally or specifically) by the Premises Manager or another person who holds a Personal Licence.  The legal issue relates to how the sale can be authorised if the Premises Manager is not actually on the premises.  Undoubtedly this matter will end up in court and in due course there will be an authoritative legal interpretation.  In the interim the Board’s practical view is that at all times premises must have a Personal Licence holder available who is answerable for alcohol sold on the premises.  A temporary absence might not be problematic if the Personal Licence holder is easily contacted, if nearby and quickly available.  However, this would not be the case if the Personal Licence holder was on holiday.  In all of these circumstances it is recommended that all premises, even the smallest, should consider the need for at least two persons to hold a Personal Licence. 

Specific Guidance relating to all applications for Personal Licences is attached at Appendix 5.

Number of copies of Layout Plan

The Licensing (Procedures) (Scotland) Regulations 2007 require the application to be accompanied by six further copies of the Layout Plan.  Accordingly seven copies of the Layout Plan need to accompany the application.

Sending the application

Applications should be sent or delivered by hard copy to the Licensing Section, North Ayrshire Licensing Board, Town House, High Street, Irvine KA12 OAZ.  Please check that the application form and attachments are signed.  The date of receipt of the application will be the date on which the complete application is delivered or the date of postal receipt.  An incomplete application will be returned to the applicant and will not be deemed to have been received.

7.
PROCEDURES FOLLOWING RECEIPT OF APPLICATION

The Licensing Register

Once the application has been accepted by the Licensing Board, details of it will be entered onto the Licensing Register kept by the Board.  This will include a copy of the Operating Plan and Layout Plan and in due course details of any decision on the application.  The register will be open to public inspection during normal office hours.

Notification of application

Once the application has been registered the Board will notify the applicant of the date on which the Board’s notice of the application is first to appear on its website, or in a newspaper circulating throughout the Board’s area, and the date which is to be specified in that notice as being the last date on which objections or representations to the application can be made to the Board.

The applicant is then required to display a site notice in A4 size at or near the applicant’s premises for a period of 21 days from the date notified to the applicant by the Licensing Board.  The form of notice relating to an application for Premises Licence is prescribed in Schedule 1 of the Licensing (Procedure) (Scotland) Regulations 2007 and a copy of this will be made available on the Board’s website.  The display of the site notice by the applicant will coincide with the Board’s notice of the application on its website.  The site notice must be positioned in a place and at a height where it can conveniently be read by the public and must state the last day on which objections or representations to the application can be lodged with the Licensing Board as notified to the applicant by the Licensing Board.

Where the Licensing Board considers that the notice has for any reason not been in place for the whole of the appropriate 21 day period, or has been damaged during that period, it may require the applicant to display the notice for a further 21 day period.

The Licensing Board will also notify the local Community Council, North Ayrshire Council, the Chief Constable of Strathclyde Police and Strathclyde Fire and Rescue as well as owners and occupiers living within 4 metres of any boundary of the premises.  They will be notified within a period of 21 days following receipt of the application (during the transition period, this period will be 42 days).  The Licensing Board will also provide copies of the application form, Operating Plan and Layout Plan to the Council’s Building Control, Development Management and Environmental Health Sections as part of the consultation process.

The Licensing Board will also advertise the application on the Council’s website within 42 days of receiving the application (during transition the 42 day period will run from either the last lodging date in relation to conversion applications to which Grandfather Rights apply or in other cases from the date when the application was lodged).  In giving notice of the application as aforesaid, the Licensing Board is not required to provide owners and occupiers with a copy of the Operating Plan or Layout Plan – they will receive only a copy of the application form.  A copy of the application form, Operating Plan and Layout Plan will be provided to the other statutory consultees (during transition however only the Chief Constable will receive a copy of the application plan, Layout Plan and Operating Plan).

In respect of each premises license application the Chief Constable of Strathclyde Police is required to provide the Licensing Board with an Anti-Social Behaviour Report detailing all incidents of anti-social behaviour and all complaints or other representations made regarding incidents of anti-social behaviour in the last year which have taken place on or in the vicinity of licensed premises (during transition in relation to conversion applications the Chief Constable need only provide an Anti-Social Behaviour Report when required to do so by the Board or where the Chief Constable considers it appropriate to do so.  If the application during transition is in relation to unlicensed premises, an Anti-Social Behaviour Report must be provided).  The Chief Constable must also respond with a notice stating whether or not the applicant or any person connected to the applicant company, partnership or registered club, for example a Director or Office Bearer, has been convicted of any relevant offence or foreign offence.  If a notice of relevant offence or foreign offence is provided, the Chief Constable may also make a recommendation that the application be refused in pursuance of the Crime Prevention Licensing Objective.

Objections or representations

Unlike the 1976 Act any person may make an objection to an application on any ground relevant to one of the grounds of refusal specified in Section 23(5).  Similarly any person may make a representation regarding an application.  Whilst any person may object or make a representation the Licensing Board may reject the notice of objection or representation if it is considered to be frivolous or vexatious. 

The Chief Constable may also object to an application if he has reason to believe that the applicant or any connected person is involved in serious organised crime and by reason of that involvement the application ought to be refused for the purposes of the Crime Prevention Objective.

The Licensing Board will provide the applicant with a copy of all objections and representations received.

If an objection or representation to a Premises Licence is made outwith the date for receipt of objections then the Board may treat that objection or representation as not made.  However under Paragraph 10(3) of the Licensing (Procedure) (Scotland) Regulations 2007 the Board can postpone or adjourn a hearing if there are good reasons not to allow an objection to be heard which would otherwise be out of time.

Determination of applications

The Board’s Scheme of Delegation sets out those decisions which require the decision of the Board and which decisions are delegated to the Clerk of the Board and his staff.  A copy is available on the Board’s website under liquor licensing.

The Licensing Board must, with the exception of conversion applications which satisfy defined criteria, hold a hearing for the purpose of considering and determining an application for a Premises Licence and have regard to any competent objection or representation made in respect of the application.  The applicant will be cited to appear at the hearing of the Board.  Those who have made competent objections and representations will also be invited to attend the hearing to address the Licensing board on the basis of their objection or representation.

A party to the hearing of an application may be represented by another person.  The Board may decide not to hear representations from a person who claims to represent a party if he/she is unable to produce written authority to that effect from the party.  Where a valid objection or representation has been made in respect of that application but that party is not represented at the hearing, the Licensing Board will still take the objection or representation into account and the applicant will be expected to address the objection or representation in his submissions to the Licensing Board.

The Licensing Board will also consider any comments received from the Council’s Building Standards, Development Management and Environmental Health Sections regarding the application.

The Licensing Board is required to give consideration as to whether any of the grounds for refusal set out in Section 23(5) of the Act applies. These are:-

•
That the subject premises are excluded premises being those situated at Motorway Service Stations and, subject to certain exceptions, premises used as a garage;

•
That an application in respect of the same premises has been refused in the last year, unless the Board has directed otherwise at the time of refusal or there has been a material change in circumstances;

•
That the application if granted would allow the sale of alcohol for a continuous period of 24 hours without there being exceptional circumstances;

•
That the application if granted would allow the sale of alcohol for consumption off the premises before 10 am, after 10 pm or both;

•
That the Licensing Board considers that the granting of the application would be inconsistent with one or more of the Licensing Objectives.  In considering whether the grant of the licence would be inconsistent with the Licensing Objectives, the Licensing Board must take account of any Conviction Notice and any refusal recommendation made by the Chief Constable for the purpose of the Crime Prevention Objective and, as regards any of the Licensing Objectives, the Anti-Social Behaviour Report produced by the Chief Constable of Strathclyde Police;

•
That having regard to the nature of the activities proposed to be carried on in the premises, the location, character and condition of the premises and the persons likely to frequent the premises, the Licensing Board considers that the premises are unsuitable for the sale of alcohol.

•
That having regard to the number and capacity of licensed premises, or licensed premises of the same or similar description are the subject premises, in the locality in which the subject premises are situated, the Licensing Board considers that, if the application were to be granted, there would be an over-provision of licensed premises of a particular description.

If none of the above grounds of refusal apply then the application must be granted by the Licensing Board.  If any of them are found to apply the application must be refused.  However the Licensing Board may, with the applicant’s consent, modify the Operating Plan in order to resolve any issue of concern and thus grant the application where it would otherwise have refused it.

Certain conversion applications may be approved via a list by the Licensing Board, without the need for the applicant to appear, where:- 

(i)
it is proposed in the Operating Plan and Layout Plan accompanying the application that the size and capacity of the premises, the general nature of the premises, and any entertainment to be provided on the premises are to be substantially the same as at the date of application (or are substantially the same as was proposed in the application which led to the provisional grant under the 1976 Act) and a declaration has been given to that effect;

(ii)
there are no timeous and valid objections or representations to the application;

(iii)
the hours sought are within the Licensing Board’s general policy on licensed hours as set out in Part Nine of the Board's Policy Statement; and

(iv)
an antisocial behaviour report has not been sought from or produced by the Chief Constable. 

In all cases, however, the Licensing Board reserves the right to request the applicant to appear before the Licensing Board in order that the application for a Premises Licence can be considered. Due to the terms of the Licensing (Mandatory Conditions No 2) (Scotland) Regulations 2007, where the applicant seeks to sell alcohol for consumption off the premises and the display area shown on the Layout Plan is accessible to members of the public, that area of the premises requires to be “agreed between the Licensing Board and the holder of the licence.”  As such only a single display area of the premises which is inaccessible to the public can be approved by the Board via a list – if an area is being sought which is accessible to the public, that may require to come before the Board after the Premises Licence has been granted. 

Following the determination of the application, the Licensing Board will give notice of the grant or refusal of the application to the applicant, the Chief Constable and any person who gave notice of an objection or representation in respect of the application.  Such notice will be given within seven days of the grant or refusal of the application in question.

Where the Board grants a Premises Licence the Board will issue to the applicant the Premises Licence in the prescribed form and a summary of the licence, as prescribed in Section 26 of the Act.

Conditions 

The Act provides for four different categories of conditions which may be attached to Premises Licences. These are:- 

(1)
Mandatory Licence Conditions as set out in Schedule 3 to the Act.  These are designed to ensure a consistent national approach in relation to a number of matters, such as the control of irresponsible alcohol promotions;

(2)
Mandatory Licence Conditions for premises which are licensed to sell alcohol after 1 am;

(3)
The Scottish Ministers have prescribed a further pool of conditions which may be imposed on Premises Licences at the discretion of the Licensing Board;

(4)
The Licensing Board can also impose local conditions which it considers necessary or expedient for the purposes of any of the Licensing Objectives. 

Conditions imposed by the Licensing Board

The Licensing Board’s power to impose local licensing conditions is subject to some limitations. The local conditions cannot be inconsistent with the mandatory conditions, nor with the pool conditions.  They must also not have the effect of making any of the pool conditions or mandatory conditions more onerous or more restrictive, nor may they relate to a matter regulated by another enactment.

As such, the Licensing Board will generally focus on the likely impact of the activities proposed in the Operating Plan and the locality in which the premises are situated.  In each case, the Board will consider on an individual basis whether it is necessary or expedient to impose additional conditions, to promote one or more of the Licensing Objectives or otherwise to give effect to the provisions of this policy statement or to the provisions of the Act.  The decision whether to impose a condition will be made on an objective basis, having regard to the Operating Plan, the Layout Plan, any assessments or other documentation submitted as part of the application and any representations made and any other relevant information available to the Board when considering the application.  The Board will seek to avoid the imposition of disproportionate conditions.  The Board will also seek to avoid, so far as possible, the use of conditions to regulate matters which are more effectively or more comprehensively dealt with under another regulatory regime.

Annual Premises Licence Fees 

Where a Premises Licence is in effect or suspended, the holder of the licence must make payment of an annual fee to the Licensing Board.  This annual fee is designed to meet the costs of the performance of the various functions carried out by the Licensing Board, the Council and the Licensing Standards Officers in the licensing process.

The first annual fee will be due on 1 October 2009 in the case of all Premises Licences which come into effect on 1 September 2009.  In any other case, the annual fee will be due 30 days after the date on which the Premises Licence takes effect.  Subsequent annual fees will be due on 1 October each year in respect of all Premises Licences, or where that date falls on a Saturday or Sunday, on the immediately following Monday.  The Licensing Board will require the annual fee to be paid in full by the appropriate due date and will not accept instalments over the course of the year. 

The Licensing Board will give notice to the holder of each Premises Licence that they are liable to pay the annual fee no later than 30 days before the date on which it is due.  The notice will specify the amount of fee payable. 

Premises Licence holders are reminded that the requirement to pay the annual fee is a mandatory condition of the licence in terms of paragraph 10 of Schedule 3 of the Act and failure to comply may result in a review of the Premises Licence.  Sanctions available to the Licensing Board will include suspension or revocation of the Premises Licence. 

8.
NEW LICENCES BETWEEN FEBRUARY 2008 AND 1 SEPTEMBER 2009

This guidance only applies to applicants who wish to apply for new licences to take effect prior to 1 September 2009.

During the Transitional Period there will continue to be a requirement to grant new 1976 Act licences if an applicant wishes to operate in that period.  Such an application should be combined with an application for a new Premises Licence or new provisional Premises Licence under the Act. The outcome of a successful application process would be that: 

(a)
either a 1976 Act licence type is granted to come into effect immediately or there is a 1976 Act provisional grant of licence under section 26(1) in order to allow premises to be completed and the licence finalised during transition, 

and
(b)
a new Premises Licence or provisional Premises Licence is granted under the 2005 Act which will not take effect until 1 September 2009.  A provisional Premises Licence may be confirmed during transition but the licence would not take effect until 1 September 2009. 

The application form in terms of the 1976 Act will identify the type of licence which is being applied for in order to operate during the transitional period as aforesaid, for example a public house or a restaurant licence.  Appropriate certification in terms of section 23 of the 1976 Act should be submitted with the application at the outset in the usual way.  For the Premises Licence or provisional Premises Licence in terms of the 2005 Act, the application should be accompanied by:

•
a draft Operating Plan, 

•
seven sets of Layout Plans and 

•
the appropriate section 50 certificates 

As there will no longer be quarterly meetings during transition, applications under the 1976 Act can be lodged at any time during transition, up until 28 February 2009.  Beyond this date applications for a new Premises Licence under the 2005 Act only will be accepted.  As such it will not be possible after that date to apply for a licence to allow premises to operate before 1 September 2009. 

Much of the procedure set out in the 1976 Act will still apply to applications lodged under that Act during transition, but there have been some key changes brought about by transition regulations due to the facts that there will no longer be quarterly meetings and set last lodging dates in terms of that Act.  Anyone wishing to apply for a new licence during transition should seek legal advice on the procedures to be followed.

During transition, the procedures for objections under the 1976 Act are to be followed, except that where currently an objector is required to lodge his objection with the Clerk and copy it to the applicant no later than 7 days before the meeting of the Licensing Board at which it is to be considered, during transition it must be lodged with both the Clerk and the applicant no later than the last date for objections specified by the Board in the website or in the newspaper.  All of the other requirements relating to objections, such as who can object, what the objection must specify, serving a copy of the objection on the applicant etc, remain unchanged during transition in relation to an application under the 1976 Act. 

If an objector wishes to object to the Premises Licence application, an objection must be lodged following the procedures set out in that Act and the Licensing (Transitional and Saving Provisions) (Scotland) Order 2007– given that the procedures for objecting to applications differ considerably between the two Acts, it is recommended that separate letters of objection are lodged if the objector wishes to object to both applications. 

Where an application for a Premises Licence, or provisional Premises Licence is lodged along with an application for a licence under the 1976 Act, the Board will generally consider both applications at the same hearing, however the 1976 Act application will be heard first due to the more restricted categories of who can object to an application under that Act.  The appropriate legislation will be applied when determining each type of application. 

It should be noted that any type of licence granted under the 1976 Act during the transition period will only be able to operate with the ‘standard’ permitted hours in terms of that Act unless, of course, a regular extension of permitted hours is also granted. 

Where applications are lodged in respect of both a provisional grant of a licence under section 26(1) of the 1976 Act and a provisional licence in terms of the 2005 Act, the Licensing Board will have to ensure that finalisation and confirmation processes are followed including, in the latter case, checking on the outstanding section 50 certification.  On finalisation the licence in terms of the 1976 Act will take effect immediately to expire at 5.00 am on 1 September 2009 whilst the licence in terms of the 2005 Act will have an effective date of 1 September 2009 at 5.00 am. 

9.
APPLICATION FOR A PROVISIONAL PREMISES LICENCE UNDER THE 2005 ACT

Section 45 of the Act allows an application for a provisional Premises Licence where premises have yet to be, or are in the course of being, constructed or converted for use as licensed premises.  The provisional Premises Licence will not come into effect until such time as it is confirmed.  If the provisional Premises Licence is not confirmed within two years of the date it was issued, it will be revoked unless the holder of the provisional Premises Licence has applied to the Licensing Board for an extension of this period before its expiry.

When lodging an application for a provisional Premises Licence, the applicant is required to complete the same application as for a Premises Licence, to include a completed Operating Plan and Layout Plan.  With regard to certification, the applicant need only provide a provisional planning certificate – the requirement for a building standards certificate and food hygiene certificate is delayed until the confirmation stage.  Similarly, no information regarding the identity of the Premises Manager need be provided at the time of application. 

The applicant will require to follow all of the procedures described above in relation to the making of a Premises Licence application – and the same procedures for giving notice, advertising, determining the application etc will apply.  The same procedures will also apply in relation to the making of objections and representations to the granting of a provisional Premises Licence application. 

In determining whether to grant a provisional Premises Licence, the Licensing Board will require to consider whether any of the grounds of refusal apply.  As such, the provisional Premises Licence application will require to be determined at a meeting of the Licensing Board.  If granted, a provisional Premises Licence will be issued which will include the mandatory conditions and any other conditions attached by the Licensing Board in pursuance of the Licensing Objectives. 

Before the expiry of the provisional period (or extended provisional period as the case may be) the provisional licence holder must apply for confirmation of the licence.  The provisional Premises Licence, Operating Plan and Layout Plan must all be provided to the Licensing Board, along with the certificates in relation to building standards and food hygiene.  If the provisional planning certificate provided at the time of application was only in respect of outline planning permission, a full planning certificate must be produced. 

The Operating Plan provided with the application for confirmation must at this stage contain information relating to the identity of the Premises Manager. 

The Licensing Board must confirm the provisional Premises Licence if it is satisfied that, since the licence was issued or last varied, there has been no variation of the Operating Plan or Layout Plan, other than a minor variation.  Any variation which is not a “minor variation” as defined in the following section dealing with variation of a Premises Licence, requires to go through a similar procedure as an application for a new licence, with consideration being given by the Licensing Board as to whether any of the grounds for refusal apply. 

The Licensing Board may vary the licence conditions attached by it for the purpose of ensuring consistency with its policy statement or a supplementary policy statement published since the licence was issued. 

10.
APPLICATION TO VARY A PREMISES LICENCE UNDER THE 2005 ACT

A variation application is required where it is proposed to modify, delete or amend a Premises Licence as regards:-

(a)
any of the licence conditions; 

(b)
any of the information contained within the Operating Plan; 

(c)
any other information contained or referred to in the licence; or 

(d)
the Layout Plan. 

A variation application must be accompanied by the Premises Licence or a statement of the reasons for the failure to produce the licence together with the appropriate fee.

An application to vary a Premises Licence will fall into one of two categories:-

•
a ‘standard’ variation, and 

•
a minor variation 

A “minor variation” in relation to a Premises Licence means:- 

(a)
any variation of the Layout Plan if the variation does not result in any inconsistency with the Operating Plan (it should be noted that any variation to the layout which changes the maximum occupant capacity will be inconsistent with the terms of the approved Operating Plan and so will not be a minor variation); 

(b)
any variation reflecting any restriction or proposed restriction of the terms on which children and young persons are allowed entry to the premises; and 

(c)
any variation of the information contained in the licence relating to the Premises Manager, including an application to substitute a new Premises Manager. 

Where an application for variation is a minor variation, it must be granted by the Licensing Board and will be subject to delegated powers.  All other applications for variation will be considered as standard applications for variation and will be subject to the same procedures for the giving of notice and the making of objections and representations as for a Premises Licence application. The Licensing Board will consult with the Council’s Building Standards, Development Management and Environmental Health sections as appropriate in order to satisfy itself regarding the safety and suitability of the premises for the use of the sale of alcohol in terms of the variation applied for. 

Standard variation applications will require to be determined at a hearing of the Licensing Board and are subject to grounds for refusal which largely mirror those for a Premises Licence application.  If no ground for refusal applies, the application must be granted.  On granting an application for variation, the Licensing Board has power to make its own additional variations to the licence conditions.  Generally this power will only be used to accommodate a difficulty which would be caused by the grant of the application as applied for. 

11.
APPLICATION TO TRANSFER A PREMISES LICENCE UNDER THE 2005 ACT

An application to transfer a Premises Licence can be made by either the Premises Licence holder or, in certain circumstances, a person other than the Premises Licence holder (“the transferor”). The transfer must be to a person who is aged 18 or more (“the transferee”).

Where the application for transfer is lodged by the current Premises Licence holder, it must be accompanied by the Premises Licence, or failing which, a statement of the reasons for the failure to produce the licence, together with the appropriate fee.  On receiving an application for a transfer, the Licensing Board will notify the Chief Constable who must within 21 days respond with a notice stating that:- 

(1)
neither the transferee, or any connected person where the transferee is not an individual, has been convicted of any relevant or foreign offence; or 

(2)
a notice specifying any relevant or foreign convictions of the transferee, or any connected person where the transferee is not an individual. 

Where a notice of convictions is given by the Chief Constable, as above, he may also if he considers it necessary in pursuance of the crime prevention objective, give a recommendation that the application be refused.  If a notice is given that there are no relevant or foreign convictions, the Licensing Board must grant the application.  If, however, a notice of convictions is given, the Licensing Board must hold a hearing for the purposes of considering and determining the application.  Although the Licensing Board will determine each application for a transfer on its merits, it will have particular regard to any recommendation for refusal made by the Chief Constable in pursuance of the crime prevention objective. 

A person other than the licence holder can within 28 days of the occurrence of any of the following events apply for a transfer of the Premises Licence to him or her if they are of the prescribed description in relation to that event as follows:- 

(1)
where the licence holder is an individual, in the event of his or her death, the executor or personal representative of the licence holder; 

(2)
where the licence holder is an individual, in the event of his or her incapacity within he meaning of section 1 (6) of the Adults with Incapacity (Scotland) Act 20001, any person who has been granted power of attorney by the licence holder or any person authorised to act on behalf of the licence holder by virtue of that Act; 

In terms of section 1 (6), Incapacity means incapable of:- 

(a)
acting; or 

(b)
making decisions; or 

(c)
communicating decisions; or 

(d)
understanding decisions; or 

(e)
retaining the memory of decisions, 

by reason of mental disorder or of inability to communicate because of physical disability; but a person shall not fall within this definition by reason only of a lack or deficiency in a faculty of communication if that lack or deficiency can be made good by human or mechanical aid (whether of an interpretative nature or otherwise). 

(3)
where the licence holder, being an individual, company or partnership has become insolvent, any person acting as insolvency practitioner within the meaning of section 388 of the Insolvency Act 1986 in relation to the licence holder; 

(4)
where the licence holder, being a person other than an individual, a partnership or a company, is dissolved, the person responsible for administering the dissolution of the licence holder; 

(5)
where the business carried on by the licence holder to which the licence relates is transferred, whether by sale or otherwise, the person to whom the business is so transferred. 

In relation to events (1) to (4) above, unless an application for transfer is made within 28 days of the occurrence of the event or if so made, the application is refused, the Premises Licence will cease to have effect with immediate effect (either on the expiry of the 28 days or on the date of refusal, as the case may be).

In relation to an application made by a person other than a licence holder, the same procedures for making and determining applications shall apply as to a transfer application by the licence holder as described above.  Where an application is made by a person other than the licence holder, the Licensing Board will normally expect documentary evidence of the transferee’s capacity to apply for the transfer, for example, a copy of the power of attorney or confirmation of the appointment by the court as executor. 

12.
OCCASIONAL LICENCES UNDER THE 2005 ACT

An application for an occasional licence in respect of unlicensed premises must be made to the Licensing Board in the prescribed form.  Those persons eligible to apply for an occasional licence are:-

•
The holder of a Premises Licence 

•
The holder of a Personal Licence 

•
A representative of any voluntary organisation. 

Applicants should familiarise themselves with Part 10 of the Board’s Licensing Policy Statement before applying.

In relation to occasional licences which are sought for the period immediately after 1 September 2009 it should be noted that there is no requirement that the applicant’s premises or Personal Licence has taken effect.  In other words, such licence holders can, and should, apply for occasional licences in advance of the transition date of 1 September 2009.

In completing the application form, the applicant must provide a description of the premises to which the application relates and a description of the activities which are to be carried on in the premises.

Where the Licensing Board receives an application for an occasional licence, it must notify the Chief Constable and a Licensing Standards Officer.  The Chief Constable may recommend the refusal of the licence for the purposes of the crime prevention objective and a Licensing Standards Officer may provide comments on the application.

Any person may object to an application for an occasional licence, or make representations supporting it or as to conditions which should be imposed by the Licensing Board.  The Licensing Board will provide notice of any such objection or representation to the applicant.

In the absence of a recommendation of refusal from the Chief Constable, comments from a Licensing Standards Officer or an objection or representation, the Licensing Board must grant the application.  In such cases, no hearing will be required.  Only where such a recommendation, comment, objection or representation has been received, may a hearing be held.

The Chief Constable may at any stage withdraw his recommendation for refusal if the applicant agrees to modify his proposal to meet the Police’s concerns.

If the application is granted, a set of mandatory conditions will be applied to the licence.  In addition, the Licensing Board may attach additional conditions which it considers necessary or expedient for the purposes of the Licensing Objectives.

The maximum duration of an occasional licence is 14 days.  While there is no restriction on the number of occasional licences which may be applied for over a 12 month period by the holder of a Premises Licence or a Personal Licence, a voluntary organisation will not be granted more than four licences each lasting more than four days and not more than 12 licences each lasting less than four days in any 12 month period, provided that the total number of days in any 12 month period in which an occasional licence has effect does not exceed 56 days.

In terms of the Licensing (Clubs) (Scotland) Regulations 2007 Members Clubs can apply for an occasional licence in respect of their licensed premises irrespective of the terms of section 56 (1) of the Act which provides that an occasional licence cannot be granted in respect of licensed premises.  This provision was introduced in order to allow such premises to admit members of the public and sell alcohol to them.  The said Regulation provides that in respect of such premises the Licensing Board may issue in any 12 month period:- 

•
not more than 4 occasional licences each having effect for a period of 4 days or more; and

•
not more than 12 occasional licences each having effect for a period of less than 4 days,

provided that the total number of days in any period of 12 months in respect of which an occasional licence has effect does not exceed 56. 

The Board considers that activities such as dances, discos and dinner-dances, wedding receptions and parties where a disco or band is provided are generally acceptable for granting an occasional licence.  Darts, dominos or pool competitions, karaoke evenings, parlour derbies or private parties where there is no significant entertainment are generally not considered acceptable activities. 

13.
APPLICATION FOR EXTENDED HOURS UNDER THE 2005 ACT

Applicants should refer to Part 9.10 of the Board’s Licensing Policy Statement.

An extended hours application may be made by the holder of a Premises Licence and may be sought in relation to a special event of national or local significance, or a special event or occasion to be catered for on the premises.  If granted, the period of the extension of the licensed hours will be for the period specified in the application or for such other period as the Licensing Board may determine, but in either case the period must not exceed one month. 

The Board will normally only grant applications in connection with (i) a special event or occasion to be catered for on the premises, or (ii) a special event of local or national significance.  The grant of an extension of licensed hours can only last for a maximum of one month. 

Where the hours sought fall outwith the on-sales hours specified in this statement, the applicant will have to demonstrate that the hours requested are appropriate in the circumstances.  The applicant should provide to the Board sufficient information to enable a decision to be made.  This will include:-

•
the hours sought;

•
the description of the special event or occasion;

•
what activities are proposed to take place during those hours;

•
when each activity will take place;

•
why the event or occasion is considered to be special, and 

•
why the event or occasion cannot take place within the on-sales hours specified 
above.

The Board will also impose a condition that no member of the public shall be admitted to the premises, whether on payment or not, any later than 12.30 am.

The Board has an existing practice of granting a limited number of occasional licences for longer hours during certain holidays or local festivals.  These include Easter weekend, May Day, May and September holiday weekend, Arran Folk Festival, Glasgow and Paisley Fair weekends, Marymass, Largs Regatta Week and Millport Country & Western Festival. 

It is likely that this will continue to be the case and the number of days per premise and hours which will accord with the Board’s policy will be set annually.  In respect of some or all of these events the Board may vary or dispense with the ‘curfew hour’ of 12.30 am beyond which no member of the public shall be admitted to the premises.

Where the Licensing Board receives an application for extended hours, it will send a copy of the application to the Chief Constable and a Licensing Standards Officer.  The Chief Constable may object on the basis of the crime prevention objective within ten days of receiving the notice while the Licensing Standards Officer must, within the same period, submit a report setting out his or her comments in relation to the application. 

Where the Licensing Board has received a notice from the Chief Constable, or adverse comments have been received from the Licensing Standards Officer, it may decide to hold a hearing for the purposes of determining the extended hours application.  If the Board decides in the circumstances not to hold a hearing, it will ensure that the applicant is given an opportunity to comment on either the Chief Constable’s notice or the Licensing Standards Officer’s report, or both, as the case may be.  Given the nature of extended hours applications, it is anticipated that a hearing of the Licensing Board will only be held in exceptional circumstances. 

Due to the ten day period for responses by the Chief Constable and the Licensing Standards Officer, and in order to give the applicant an opportunity to respond or for a hearing to be held, if necessary, the Licensing Board will generally expect applications for extended hours to be lodged no later than four weeks prior to the date on which the extended hours are being sought.  Accordingly, this would mean that the extended hours application would be unsuitable for time sensitive events such as a funeral reception and therefore applicants for Premises Licences may wish to take this into account when preparing their Operating Plan for the premises.  Applicants should however bear in mind that the act requires premise to be open during their licensed hours.  Thus careful wording will be needed in Operating Plans.

14.
SPECIAL CASES

14.1
GARAGES 

The Grandfather Rights do not apply to conversions in respect of garages and petrol station forecourt shops which hold a licence under the 1976 Act unless the Licensing Board considers that they fall under the exemption provided by section 123 (5) of the 2005 Act which allows premises used for the sale by retail of petrol or derv, or which form part of premises so used, to apply for a Premises Licence if persons resident in the locality in which the premises are situated are, or are likely to become, reliant to a significant extent on the premises as a principal source of petrol or derv, or groceries. 

If any of the existing ‘licensed’ garages or petrol station forecourt shops do not fall within the defined exemption, the Licensing Board is required to refuse the relative application for conversion in terms of section 23(5)(a) of the Act and they will no longer be able to sell alcohol from 1 September 2009.  The same approach will apply to any new applications for a Premises Licence in respect of a garage/petrol station. 

The Board’s policy relating to garages is set out in Part 13 of its Licensing Policy Statement.  This sets out what evidence the Board would expect to receive to substantiate the exemption under 123(5) and is essential reading for anyone applying to license a garage.

14.2
MEMBERS CLUBS 

Background
The Licensing (Scotland) Act 2005 means clubs that have traditionally been registered with the Sheriff for the sale of alcohol (under Part VII of the 1976 Act) will now come under the remit of their local Licensing Board.

All Clubs will require a Premises Licence, under the new Act, from the Board if they wish to sell alcohol after the 1st September 2009.

Under the Licensing (Scotland) Act 2005 clubs are subject to much of the same regulation as other licensed premises.  For example the Council’s Licensing Standards Officer will have statutory power to enter licensed premises, including club premises, for the purposes of inspection and examination of records.  Clubs will still need to submit an application with Operating Plan and Layout Plan.  Accordingly the remainder of this guidance is also relevant to clubs.

However, if clubs satisfy certain criteria they are relieved from some of the requirements of the act that apply to other premises

What is a Club?

Qualifying clubs are exempt from some of the act’s requirements.  Such clubs (which can include recognised student unions of higher educational establishments) are defined in The Licensing (Clubs) (Scotland) Regulations 2007 (SI 76 of 2007), as those that:

–
must not be conducted for the purposes of making a profit; and

–
must have a written constitution and rules that provide for the following:

–
the business of the club is to be under the management of a committee or other governing body elected by the members;

–
no person under 18 is to be admitted as a member of the club (unless the club is devoted primarily to some sporting purpose or is a students' union);

–
no member or employee is to have any personal interest in the sale of alcohol on the club premises or in the profits from the sale of alcohol;

–
except when an occasional licence is in force alcohol can only be supplied to members, their guests or members of other qualifying clubs; NB note here that reference is to supply not sale so it is not possible for members to buy for others who do not qualify for one of these categories;

–
other than when an occasional licence is in force where a guest is supplied with alcohol entry must be made in a book to record the date and the names of the member and guest.  This record should be available for inspection;

–
correct accounts and books are to be kept showing the financial affairs of the club;

–
the club must have at least 25 members to be properly constituted;

–
there can be no honorary or temporary membership or relief from payment of fees (entrance or subscription) except to allow temporary participation in the activity which is the prime purpose of the club and except in accordance with specific provision set out in the club rules;

Members Clubs will be asked on applying to the Licensing Board to certify whether or not they comply with the above criteria in order to benefit from the exemptions mentioned further below.  Where such a certification is made, the Members Club will require to submit a copy of their written constitution and rules. 

Clubs must keep their constitutions updated and when revised, submit a copy of the revised constitution to the Clerk to the Licensing Board.  Clubs must also ensure their constitution; accounts and entry book are available for inspection by the Licensing Standards Officer and the Police at all reasonable times. 

Licensing Policy Statement

Applicants should also refer to Part 12 of the Board’s Licensing Policy Statement relating to Members Clubs.  The Board also expects clubs to reflect certain additional operational requirements in their constitution and may impose conditions on a Premises Licence in respect of, but not restricted to the following matters:-

· That the club management of a committee or governing body shall be elected for not less than one year by a general body of members;

· That the committee or governing body shall hold periodic elections and meetings;

· That there shall be a definable subscription payable in advance by members of the club;

· That no persons shall be allowed to become honorary or temporary members of the club or be relieved of the payment of the regular entrance fee or subscription, except those possessing certain qualifications defined in the constitution;

· That a maximum of 3 visitors per member shall be permitted in the club premises provided they are signed into the club by that member into a book kept for that purpose by the club.

Access by Children and Young Persons to Clubs

The provisions for allowing children into Members Clubs will follow the same arrangements as other licensed premises under the Act which will require such premises to specify in their Operating Plan whether or not it is proposed that children and young persons are to be permitted entry to the premises.  Where such a proposal is made, the premises will require to specify the terms on which it is proposed that children and young persons are permitted entry, the times at which they would be allowed on the premises, the ages of such children and the parts of the premises to which they would be permitted access.  Appropriate conditions relating to access by children may be attached by the Licensing Board. 

What are the Exemptions for Qualifying Clubs?

Section 125 of the Licensing (Scotland) Act 2005 provides for exemptions from parts of the Act for clubs that fall within the description above. Qualifying clubs are exempted from:

–
the assessments of overprovision (section 7);

–
the ground of refusal of Premises Licence or Premises Licence variation application relating to overprovision (section 23(5)(e) & 30(5)(d));

–
the requirement for Operating Plan to contain information as to the Premises Manager (section 20(4)(g));

–
the requirement for name and address of Premises Manager to be specified in Premises Licence (section 26(2)(a)(ii));

–
the requirement for there to be a Premises Manager for licensed premises (schedule 3 para 4);

–
the requirement for sales of alcohol under Premises Licence to be authorised by a Personal Licence holder (schedule 3 para 5);

–
the requirement for sales of alcohol under certain occasional licences to be authorised by a Personal Licence holder (schedule 4 para 4).

These exemptions mean that qualifying clubs will not generally need a Personal Licence holder or a Premises Manager.  The exception is where they open past 01:00 a.m. and satisfy certain other requirements (beyond the scope of this leaflet) in which case they may become subject to specific mandatory conditions that include the presence of a Personal Licence holder.

What are the Training Requirements?

The Premises Licence mandatory conditions contained in Schedule 3 to the Act provide at paragraph 6 for the training of all staff selling or serving alcohol.  There is no exemption for clubs from this provision and clubs cannot use untrained staff.

Where a person undertakes the role of selling or serving alcohol then that person must be trained to the standard prescribed in the Licensing (Training of Staff) (Scotland) Regulations 2007.  That standard is at least 2 hours’ worth of relevant training from a person who holds a Personal Licence or who is accredited by the SQA.

Many club representatives have undergone recognised training in the past. Certain clubs may therefore choose to have one (or more) Personal Licence holder(s), even though there is no requirement for the same, as the Personal Licence holder can then train other staff internally.  Each club must clearly make its own decision on this and club representatives should discuss training with accredited training providers.

What are the Entitlements for Clubs?

1.
The main entitlement is to be able to hold a Premises Licence in the name of the club or the committee/governing body;

2.
The Clubs Regulations provide that qualifying clubs can also apply for occasional licences in respect of their own premises.  The Board may issue in respect of those premises in any period of 12 months

(a)
not more than 4 occasional licenses each having effect for a period of 4 days or more, and

(b)
not more than 12 occasional licences each having effect for a period of less than 4 days,

provided that, in any period of 12 months, the total number of days does not exceed 56.

Therefore up to 56 days a year can be covered by occasional licences where the club will be able to admit and sell or serve alcohol to members of the general public, as well as members and guests.  During those time clubs there will be no requirement for alcohol sales to be authorised by a Personal Licence holder, no requirement to sign in guests and other Premises Licence conditions will be suspended.

How do Clubs Get a Licence?

Transition to the Licensing (Scotland) Act 2005 starts on the 1st February 2008 and from that date applicants can start applying for their new Premises Licences.  The Board has decided that the last date by which applications need to be made is 16th January 2009.

The Licensing (Scotland) Act 2005 comes into full force on the 1st September 2009 and new licences will not take effect until that date.

From the 1st February 2008 to the 1st September 2009 existing permissions (i.e. registrations plus any regular extensions) will automatically continue to have effect and need not be renewed. However, between the above two dates all clubs will be required to apply for a new form of Premises Licence (as well as any Personal Licences – see below).  This is true irrespective of when their current registration with the Sheriff’s Office is due to expire.
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Appendix 1 – Further Guidance on the Act

This guidance is provide for the assistance of licence applicants. It is not a definitive statement of the law.  Applicants are strongly advised to seek legal advice before making any application.

You can check the Act in detail at:-

http://www.opsi.gov.uk/legislation/scotland/acts2005/plain/asp_20050016_en_1 

OVERVIEW OF THE NEW LICENSING LEGISLATION 

•
There are new Premises Licence and Personal Licence application forms which will be available by the end of 2007;

•
New Operating Plans must accompany Premises Licence applications and the hours during which alcohol may be sold must be detailed here.  Occasional extensions must also be addressed in the initial Operating Plan;

•
Licence holders and any staff involved in the sale or service of alcohol must attend prescribed training;

•
Price of alcohol to be fixed for a period of 72 hours to avoid irresponsible promotions;

•
New Licensing Standard Officers will supervise compliance of conditions and issue enforcement notices for non-compliance;

•
The presence of children no longer requires a separate licence;

•
Licensing Boards members will require to undergo exam based training which they must pass to sit on the Board;

•
Any person may object to licence applications;

•
Free tap water must be available on request;

•
Non-alcoholic drinks must be reasonably priced;

•
Sanctions take effect immediately regardless of any appeals lodged.

The Licensing (Scotland) Act 2005 received Royal Assent in December 2005.  It will come fully into force on 1st September 2009.  There is a transitional period which begins on 1st February 2008 and ends on 1st September 2009.

The main objectives of the Act are to prevent underage drinking, secure public safety, prevent public nuisance, protect and improve public health and protect children from harm.

PERSONAL LICENCE 

Anyone responsible for the sale or supply of alcohol in licensed requires a Personal Licence.

Individuals must apply for Personal Licence which when granted will allow the licensed individual to authorise or supervise the sale of alcohol, provided that:

•
Alcohol is not sold on the premises if the Premises Manager does not hold a Personal Licence, this is a mandatory condition;

•
The Premises Manager must authorise every sale of alcohol in the premises, either in person or generally.

The Board will grant the application for a Personal Licence provided that:

1.
the applicant is aged 18 or older and possesses a licensing qualification as prescribed;

2.
no Personal Licence previously held by he applicant has been revoked within the period of 5 years ending with the day on which the application was received; 

3.
the applicant, has not, according to the chief constable’s notice, been convicted of a relevant or foreign offence.

DURATION OF A PERSONAL LICENCE

A Personal Licence has effect, during the period of 10 years beginning with the date on which it is issued.

A Personal Licence does not have effect for any period during which it is suspended.

The licence holder must notify the Licensing Board of any change of name and/or address.  The individual must inform the Licensing Board if they are charged or convicted of a relevant offence. The Licensing Board will then hold a hearing.

Personal Licences can be endorsed, revoked or suspended if the Licensing Board finds that the individual has breached the licensing conditions.

A licence holder must, no later than one month after the date of a conviction, give notice of the conviction to the Licensing Board which issued the Personal Licence

PERSONAL LICENCE RENEWAL

•
No later than 3 months before the expiry date of a Personal Licence, the Licensing Board which issued the licence must give notice to the licence holder that the licence will cease to have effect on the expiry date unless renewed;

•
The renewal application must be received at least 2 month before the expiry of the current licence;

•
An application must be accompanied by the Personal Licence to which the application relates, or, if not practicable, a statement of the reasons for failure to produce the licence;

•
A Personal Licence can be extended for a further period of 10 years if a Personal Licence renewal application is submitted and granted in respect of the licence.

TRAINING
All staff involved in the sale of alcohol will require training.  A Personal Licence applicant is required to sit and pass the relevant training before an application is made to the Licensing Board.  Further training is also required;

Licence holders are required to provide the Licensing Board with evidence they have completed training every 5 years, and no later than 3 months after the expiry of the period of 5 years after the initial date of the grant of licence.

PREMISES LICENCE

The Premises Licence will replace the existing licence types and is subject to mandatory conditions.  Any application must be accompanied by an Operating Plan, Layout Plan, Planning, Building Control and food hygiene certificates and the appropriate fee.

There will no longer be Regular Extensions of hours.  The periods during which alcohol may be sold on the premises will be specified in the Operating Plan. Off sales are only to be allowed after 10.00am and before 10.00pm. 24 hour licences will be granted only in exceptional circumstances.

APPLICATION FOR A PREMISES LICENCE

•
Any person aged 18 or over may apply to the appropriate Licensing Board for a Premises Licence in respect of any premises;

•
An application must contain a description of the subject premises; and

•
be accompanied by:

•
Operating Plan;

•
Layout Plan;

•
Planning Certificate;

•
Building Standards Certificate;

•
Food Hygiene Certificate if food is to be supplied on the premises.

THE OPERATING PLAN 

The Operating Plan must contain the following:

•
A description of the activities to be carried on in the premises;

•
A statement of the times during which it is proposed that alcohol be sold on the premises;

•
A statement as to whether the alcohol is to be sold for consumption on the premises, off the premises or both;

•
A statement of the times at which any other activities in addition to the sale of alcohol are to be carried on in the premises; where alcohol is to be sold for consumption on the premises a statement as to whether children or young persons are to be allowed entry to the premises and, if they are to be allowed entry, a statement of the terms on which they are allowed entry including in particular-

•
The ages of children or young persons to be allowed entry;

•
The times at which they are to be allowed entry; and

•
The parts of the premises to which they are to be allowed entry;

•
Information as to the proposed capacity of the premises;

•
Prescribed information about the individual who is to be the Premises Manager and such other information in relation to the premises and the activities to be carried on there as may be prescribed;

•
specify whether alcohol is to be sold for consumption off or on the premises, or both.

PROVISIONAL PREMISES LICENCE

Premises under conversion or construction or conversion may make an application for a provisional Premises Licence.

•
A provisional Premises Licence only takes effect when a confirmation application is received;

•
The licence is considered revoked If not confirmed before the end of the provisional period;

•
The provisional period is two years from issue of the provisional licence;

•
The provisional period may be extended if the Licensing Board is satisfied that a completion delay is out with the control of the Premises Licence holder.

OFFENCES
Alcohol must not be sold on the premises when:

•
There is no Premises Manager in respect of the premises;

•
The Premises Manager does not hold a Personal Licence;

•
The Personal Licence held by the Premises Manager is suspended; or 

•
The licensing qualification held by the Premises Manager is not the appropriate licensing qualification in relation to the premises.

It is an offence to sell, allow alcohol to be sold, to allow consumption of alcohol or allow alcohol to be taken from the premises out of hours. Exceptions to this are:-

•
Premises residents or guests of a resident; 

•
15 minutes drinking-up time for alcohol sold in the licensing hours; 

•
15 minutes to take away alcohol in other than open containers, sold in licensing hours; 

•
30 minutes drinking up time with a meal for alcohol sold within the licensing hours.

DURATION OF PREMISES LICENCE

A Premises Licence is valid until one of the criteria detailed is met:

•
The Premises Licence is revoked by the Licensing Board;

•
The licence holder advises the Licensing Board that they wish to surrender their licence;

•
The Premises Licence holder dies or is incapable (Adults with Incapacity (Scotland) Act 2000);

•
The licensed premises cease to be used for the sale of alcohol;

•
The Premises Licence holder being an individual, a partnership or a company becomes insolvent or the company / partnership is dissolved. 

VARIATION OF PREMISES LICENCE

Applicants can apply to vary certain details on a Premises Licence, these include:

•
Substitution of a new Premises Manager;

•
Any discretionary conditions which have been attached;

•
Detail on the Layout Plan; 

•
Information detailed in the Operating Plan; 

•
Any information referred to in the licence.

REPRESENTATIONS AND OBJECTIONS

Any person may object to an application for a Premises Licence. Representations should be made to the Licensing Board.

Grounds for Refusal include:-

•
That the subject premises are excluded premises, i.e. motorway service stations and garages;

•
The Licensing Board considers that the granting of the application would be inconsistent with one or more of the Licensing Objectives which may include:-

•
Overprovision;

•
The location, character and condition of the premises;

•
The persons likely to frequent the premises;

•
The Board considers that the premises are unsuitable for the sale of alcohol.

APPLICATION FOR REVIEW OF PREMISES LICENCE

A Licensing Standards Officer may issue the licence holder with a notice.  If the licence holder fails to comply with the specified actions in the notice a review application may be made by the Licensing Standards Officer.  Other than that, any person may apply for a review of the licence on the following grounds:

•
any conditions of the Premises Licence have been breached;

•
any other ground relevant to one or more of the Licensing Objectives.

If satisfied a Licensing Board can:

•
issue a written warning;

•
vary a licence;

•
suspend a licence;

•
revoke a licence.

TRANSFER OF LICENCE 

A Premises Licence can be transferred to a new licence holder. When making an application to transfer a licence, an application to vary the Premises Licence may also be made.  A transfer application may be made:

•
by the Premises Licence holder;

•
by another person if the Premises Licence holder dies, becomes incapacitated, becomes insolvent or partnership / company is dissolved.  This application must be made within 28 days.

GENERAL OFFENCES 

Offences subject to criminal proceedings include:

•
sale of alcohol to under 18’s;

•
allowing sale of alcohol to under 18’s;

•
purchase of alcohol by or for under 18’s or consumption by under 18’s, except in relation to 16 and 17 years in the case of beer, wine, cider or perry for consumption with a meal;

•
failure to display Notice in the prescribed form which details offences in relation to persons under the age of 18;

•
obtaining of alcohol by or for a drunk person;

•
sale of alcohol to a drunk person;

•
disorderly conduct;

•
refusal to leave premises.

LOCAL LICENSING FORUMS

The North Ayrshire Council has established a Licensing Forum as required by the Act.  The Licensing Forum will review the operation of the Act and give advice and recommendations to the Licensing Board as appropriate.

LICENSING STANDARDS OFFICERS

Licensing Standards Officers (LSOs) are appointed by the Council.  LSOs are responsible for monitoring the operation of licensed premises.  They have powers of entry and inspection.  LSOs supervise compliance with the conditions of licence, provide a mediation service where disputes have arisen and issue notices in relation to breach of conditions.  Their responsibilities include:

•
the provision of information and guidance;

•
to supervise the compliance of conditions of the licence;

•
to provide mediation to aid the resolution of disputes;

•
to issue a notice to licence holders for non-compliance;

•
if licence holder does not comply with notice then to seek a Premises Licence Review;

•
to recommend refusal of a premises, occasional or Personal Licence.

E-COMMERCE TRADING

A Premises Licence is required for the premises at which the sales takes place, even if the vendor’s stock is kept elsewhere and distributed elsewhere.

IRRESPONSIBLE DRINKS PROMOTIONS 

An irresponsible drinks promotion must not be carried on in, or in connection with the premises. Irresponsible drinks promotions are prohibited.  A drinks promotion is irresponsible if it:

•
relates specifically to an alcoholic drink likely to appeal largely to persons under the age of 18;

•
involves the supply of an alcoholic drink free of charge or at a reduced price on the purchase of one or more drinks (whether or not alcoholic drinks);

•
involves free of charge or at a reduced price one or more extra measures of an alcoholic drink on the purchase of one or more measures of the drink;

•
involves the supply of unlimited amounts of alcohol for a fixed charge (including any charge for entry to the premises);

•
encourages, or seeks to encourage, a person to buy or consume a larger measure of alcohol than the person had otherwise intended to buy or consume;

•
is based on the strength of any alcohol;

•
rewards or encourages or seeks to reward or encourage drinking alcohol quickly; or

•
offers alcohol as a reward or prize unless in a sealed container and consumed off the premises. 

Tap water must be provided free of charge. 

Other non-alcoholic drinks must be available at a reasonable price

OCCASIONAL LICENCES 

Occasional licence applications can be made in relation to non-licensed premises only by the following persons:

•
the holder of a Premises Licence;

•
the holder of a Personal Licence;

•
a representative of a voluntary organisation.

An occasional licence has effect for a period of not more than 14 days as the Board may determine. 

•
Any person may object in the same manner as with a Premises Licence

•
An occasional licence is subject to mandatory conditions similar to those of a Premises Licence, and including pricing of alcohol and irresponsible drinks promotions, and every sale must be authorised (whether generally or specifically) by the holder of a Personal Licence.

Voluntary Organisations

In any 12 month period a voluntary organisation may:

•
apply for a maximum of 4 occasional licences each having effect for a period of 4 days or more;

•
apply for not more than 12 occasional licences each having effect for a period of less than 4 days,

provided that the total number of days does not exceed 56.
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Appendix 2 – Grandfather Rights

The Premises Licence

There are no automatic ‘grandfather rights’ for existing licensees in Scotland – there is no guarantee that all existing Premises will continue to have the licensed hours which they already have (either from the original 1976 Act licence or from a Regular Extension).

What there are are partial ‘grandfather rights’ available to existing licensees if, but only if, these conditions are satisfied together:

(1)
there is no substantial change to the size, capacity, general nature of the premises and any entertainment on the premises, and

(2)
the proposed hours set out in the Operating Plan are the same as, or within, the effective hours (taking into account any Regular Extension).

The benefits of having grandfather rights are:

(1)
the premises are exempt from the ‘over-provision’ potential reason for refusal of a licence (there are normally 5 potential reasons for refusal, but only 4 of these apply to premises with ‘grandfather rights’);

(2)
the premises do not have to produce Certificates as to Building Standards, Planning and Food Hygiene, a possible saving of £300;

(3)
where the Board considers

(a)
that they would be minded to refuse the licence on the grounds of the "location, character or condition of the premises" makes them unsuitable, but
(b)
that suitable modifications can be made to address this,

The licence must be granted and the licensee given a period of 12 months to make the necessary modifications.  If the modifications are not made within this period the licence could be revoked.  The case can be further continued for another 12 months, but if the modifications are not made within this period the licence could be revoked.

With all premises, whether they have ‘grandfather rights’ or not, all the other aspects of the new legislation apply.  For example they are open to the full process for objections and representations (which can be made by anyone, not just neighbours etc.).

The Board has modified its procedures to allow for ‘grandfather rights’ cases.  These still have to call at the Board, and the Board has to decide whether or not to grant them, but where four conditions apply together:

(1)
there are no objections and representations, and

(2)
the Board accepts that there are ‘grandfather rights’, and

(3)
the hours requested in the Operating Plan are within the Licensing Board’s general policy on Licensing Hours as set out in its Statement of Licensing Policy (this is a separate question from whether or not the hours are within the existing licensed hours), and

(4)
no request for an Anti-Social Behaviour report from the Police has been made.

then the applications are simply put before the Board with a recommendation from licensing staff that they should be granted, without the need for a Hearing at which the Applicant would have to attend.

If any one or more of those conditions (1) to (4) is not satisfied, the application calls at a Board meeting when the Applicant and anyone making objections and representations is invited to attend.

The Personal Licence

There will be no grandfather rights (the Personal Licence is a new type of licence, and the fact that a person held a licence under the 1976 Act is not relevant).

Applicants will require to undertake the relevant training.

Relevant Offences

There will be no grandfather rights - the Act's provisions will apply in the same way to existing licensees as to new applicants.

Garage/Petrol Station Forecourt Shops

There are no grandfather rights other than those mentioned above in relation to the Premises Licences for any other premises.

Existing forecourt shops will only be eligible for consideration for a licence under the new regime if they fall within the specified exemption based on shops which serve a wider local function and are a required community resource. 

The Act requires the Board to refuse automatically ‘excluded premises’ (Section 23(5)(a)). ‘Excluded Premises’ includes a garage used for the sale of petrol or derv or for the sale or maintenance of motor vehicles.  A garage is only not ‘excluded premises’ (and thus eligible for the grant of a Premises Licence) if the ‘required community resource’ exception applies (see Section 123(5)).

A garage which is eligible still has four other potential grounds for refusal (Section 23(5)(b) to (e)) (or three if is a ‘grandfather rights’ case, since (e) is excluded: ‘over-provision’).
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Appendix 3 - Guidance on Completion of Premises Application Forms

Guidance for applicants on completion of application forms and Operating Plans for Premises Licences

The form of the application is prescribed in the Premises Licence (Scotland) Regulations 2007.  A copy can also be obtained from http:\www.infoscotland.com\licensingact.  The version recommended by North Ayrshire Council follows the Regulations but asks for some additional information which is considered necessary to assist the Board in considering the application against the Licensing Objectives.  A copy of the application form and Operating Plan can be obtained from the Licensing Section, Town House, Irvine telephone 01294 311998 or downloaded from www.north-ayrshire.gov.uk..  The North Ayrshire version is more user-friendly insofar as it will allow applicants to expand the paragraphs of the application form as desired.

APPLICATION FORM

GENERAL

The application form may be scanned for computer purposes and should be completed in typescript or, in block capitals using BLACK ink.  Applicants may wish to contact their relevant Licensing Board to determine whether or not that Board will accept electronic transmission of the application form and Operating Plan.

All writing should be contained within the BOXES where these are provided. 

Where YES/NO answers are required, the non-applicable answer should be crossed out in BLACK ink.

The extent to which questions should be answered will be proportionate to the complexity or otherwise of the use to which the premises are to be subjected.  For example, comparatively fewer details may be required for an applicant who intends to sell alcohol for off consumption in a village store as opposed to other premises which may have many different uses.

Any person, other than an individual under the age of 18, may apply to the appropriate Licensing Board for a Premises Licence in respect of any premises (Licensing (Scotland) Act 2005, s.20(1)).

Questions 1 & 2 - Particulars of applicant

The full name and address, including postcode, of the premises to be licensed should be provided. In instances where an applicant has not decided on a name for premises at the time of application, this should be indicated.

Information supplied in response to question 2 may be used by the Chief Constable to identify whether or not the applicant (or any connected person* in a case where the applicant is not an individual – (e.g.) it is a company or partnership) has been convicted of a relevant offence. 

* “Connected person” is defined in section 147(3) of the Act.

In that respect, it is important that Licensing Boards are provided with the relevant information in each case.

Questions 3 & 4 - Previous licences and applications

Section 25(1), (2) and (3) of the Licensing (Scotland) Act 2005 make certain provisions regarding refusals of earlier applications for Premises Licences under the Act.  Where applicants or connected persons have held licences under the previous Act (Licensing (Scotland) Act 1976) or have had an earlier application or applications refused under the terms of the 2005 Act, details should be provided including the date(s) of earlier refusal(s), the premises to which refusal(s) applied, and the name of the Licensing Board which refused the application(s).

Question 5 - Previous convictions

Where the applicant (or connected persons) has been convicted of a relevant or foreign offence, details should be provided including the date of conviction, place of conviction, nature of offence and penalty.  ‘Relevant offences’ are prescribed in The Licensing (Relevant Offences) (Scotland) Regulations 2007 (SSI 2007/513).  For the purposes of the Act, a conviction for a relevant offence or foreign offence is to be disregarded if it is ‘spent’ for the purposes of the Rehabilitation of Offenders Act 1974 and details of such a conviction need not be provided.  However, it is recommended that you do provide details of all previous convictions, even if otherwise ‘spent’.

A “foreign offence” is defined in section 129(2) of the Act. 

A conviction for a relevant or foreign offence does not prevent a person from applying for or being granted a licence, but it is a matter to which Boards will have regard when determining a person’s suitability to hold a licence.

Question 6 - Description of premises

Applications should provide Boards with a clear indication of the type of operation that will be undertaken on the licensed premises (e.g. whether the premises will be run as a pub, off-sales, nightclub, mixed-use premises, hotel, or restaurant etc.) having regard to the activities listed in the Operating Plan and matters shown in the Layout Plan.  It will also be helpful if applications contain a description of the overall setting in which the premises are located and this should include the general area, for example, rural, urban or city centre location; whether detached, terraced, part of shopping mall etc; building solely occupied or shared. 

Question 7

This question requires to be completed so Licensing Boards can identify those registered clubs that wish to benefit from the exemptions from the Licensing (Scotland) Act 2005 provided for in section 125 of that Act.  In order to qualify for these exemptions a club must meet the criteria set down in The Licensing (Clubs) (Scotland) Regulations 2007 (SSI 2007/76).

Declaration by applicant or agent on behalf of applicant

The application form requires to be signed by the applicant for the Premises Licence or the applicant’s agent.  An agent must confirm that the form is being signed in that capacity.

OPERATING PLAN

Guidance notes for applicants on completion of Operating Plans

The Operating Plan must accompany an application for a Premises Licence under section 20 of the Licensing (Scotland) Act 2005. 

Compliance with the Operating Plan is a condition of the Premises Licence (Licensing (Scotland) Act 2005, section 27(1) and schedule 3, paragraphs 2(1) and (3)).

Question 1

This question seeks to establish whether alcohol will be sold for consumption on the premises, off the premises, or both.  This information is needed because the Act allows for different licensing hours for on-sales and off-sales where both are offered.

Question 2

This question requires a statement of CORE times when alcohol is being sold for consumption ON the premises.  The table should be completed to show, for each day, the time the premises will OPEN for the purposes of selling alcohol and the time when the premises will CLOSE for the purposes of selling alcohol (the terminal hour).

Question 3

This question requires a statement of CORE times when alcohol is being sold for consumption OFF the premises.  The table should be completed to show, for each day, the time the premises will OPEN for the purposes of selling alcohol and the time when the premises will CLOSE for the purposes of selling alcohol (the terminal hour).

Applicants should note that alcohol cannot be sold for consumption off the premises earlier than 10am or later than 10pm. (Licensing (Scotland) Act 2005, section 65(3)).

Question 4

This question seeks to establish if the applicant intends to operate the premises continuously throughout the year or on a seasonal basis.  Where the applicant intends to operate on a seasonal basis, details of when the premises will be open for business should be provided.  This seeks to identify any occasions when occasional extensions to licensed hours may be required.

Question 5

This question deals with other activities or services which may be provided in addition to the sale of alcohol during core hours and outwith those core hours.  Applicants should indicate what activities or services they intend to provide by confirming YES or NO in each of the categories given.

When completing this section applicants should have regard to the contents of the Licensing (Scotland) Act 2005, section 23(5)(d) which establishes the grounds for refusal for a Premises Licence with regard to the nature of activities proposed to be carried on in the subject premises.  Whilst section 20(4)(d) of the Act requires that the plan contains a statement of the times at which any other activities in addition to the sale of alcohol are to be carried on in the premises, the Operating Plans need not show the exact start and finish times of all activities listed in the plans.

The plans allow for a general statement to be made that the activities listed in the plan will take place during and/or outwith licensed hours. 

In the case of off-sales premises or mixed use premises which make sales of products other than alcohol, for example newspapers, groceries etc. there is no requirement for these activities to be included within the Operating Plan, since any licence issued under the Act relates to licensing of alcohol.

Question 6

Children and young persons

For the purpose of this Act a “child” means a person under the age of 16 years and a “young person” means a person aged 16 or 17 years.

Question 7

Capacity of premises 

Applicants are asked to confirm the proposed capacity of the premises they wish to be licensed. Any figure provided may be verified, for the purposes of overprovision by or on behalf of the Licensing Board. 

The recommendation of the National Licensing Forum which was agreed by Ministers is that, for the purposes of the overprovision assessment, determination of capacity of licensed premises should be undertaken by local authority building standards officers.  It must be stressed that any capacity figure that is determined will only be used for the purposes of overprovision under the Licensing (Scotland) Act 2005 and for no other purposes.  The definition of capacity for on-sales and off-sales is set out in section 147 of the Act.

Boards will be required to refuse applications for Premises Licences on the grounds of overprovision under section 23(5)(e) from the commencement of the transition period on 1 February 2008 where they have determined there is overprovision in any locality or localities within their areas.  During the transition period Boards will not be under a duty to provide a statement on overprovision in their policy statements.

Following commencement of section 7(1) of the Act on 1 September 2009, Boards will be under a duty to provide in their revised policy statement (due to be published in November 2010) a statement as to the extent to which a Board considers there to be overprovision of: -

•
Licensed premises; or

•
Licensed premises of a particular description,

 in any locality within the Board’s area.

Question 8 

Premises Manager

Where the application is for the grant of a provisional Premises Licence there is no requirement to complete this question (see Licensing (Scotland) Act 2005, section 45 (10) (b)).

An individual may not be the Premises Manager of more than one licensed premises at the same time. Accordingly, if an individual who is the Premises Manager of licensed premises is subsequently specified in the Premises Licence of another licensed premises as the manager of those other premises, the subsequent specification is of no effect (Licensing (Scotland) Act 2005, s.19 (2)).

Whilst the Act requires that Operating Plans must detail the name of the person who will be the Premises Manager, the plans may be submitted during the transition period without this information.  However, where this information has not been provided by 1 September 2009, alcohol will not be able to be sold on the premises (paragraph 4(1) (a) of schedule 3 to the Act). If information as to the Premises Manager is not provided by 1 December 2009, the Premises Licence will be revoked.
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Appendix 4 – The Layout Plan

A Layout Plan is to be drawn in a scale of 1 mm : 100 mm or such other scale as may be agreed between the person submitting the plan and the licensing board to which it is to be submitted.

A Layout Plan must show the following –

(a)
the extent and dimensions of the boundary of the building, if relevant, and any external and internal walls of the building and, if different, the perimeter and dimensions of the premises to be licensed (including outside drinking areas);

(b)
the location and names of any streets surrounding the premises from which members of the public have access to the premises;

(c)
the location and width of each point of access to and egress from the premises;

(d)
the location and width of any other escape routes from the premises;

(e)
the location of any equipment used for the detection or warning of fire or smoke or for fighting fires;

(f)
the location of any steps, stairs, elevators or lifts on the premises;

(g)
the location of any toilets on the premises (identified as male, female or disabled as appropriate);

(h)
any area on the premises set aside specifically for the use of children and young persons; and

(i)
any area on the premises to which children and young persons will have access.

Where the Layout Plan relates to premises to be licensed for the sale of alcohol for consumption on the premises, it must also show the use or uses to which each part of the premises will be put (under reference to the activities identified in the Operating Plan).

Where the Layout Plan relates to premises to be licensed for the sale of alcohol for consumption off the premises, it must also show the following –

(j)
the location of the area or areas to be primarily used for the display of alcohol;

(k)
the maximum width and height (in metres) of the frontage to be used for the display of alcohol within that area or those areas; and

(l)
the maximum linear measurement (in metres) of any displays of alcohol outside the frontage referred to at above.

A Layout Plan may include a legend through which the matters narrated above may be sufficiently illustrated by the use of symbols on the plan.

The Licensing Board agreed that we will require Layout Plans in the following format –

-
All applications – professional standard premises drawings at a scale of 1:100 and a location plan at a scale of 1:1250; and

-
Complex applications, identified by the Clerk in consultation with licensing and local authority officers - drawings at a scale of 1:50.

The following regulations will also have an effect on the Layout Plans to be provided in respect of off-sales premises:  The Licensing (Mandatory Conditions No. 2) (Scotland) Regulations 2007.

These Regulations provide for separate display areas as a mandatory requirement for all off-sales premises.  Alcohol which is for sale only for consumption off the premises may be displayed only in one or both of the following –

(a)
a single area of the premises agreed between the licensing board and the holder of the licence; or

(b)
a single area of the premises which is inaccessible to the public.

In an area agreed under (a) above, a product other than alcohol may be displayed only if it is –

-
a non-alcoholic drink; or

-
packaged with, and may be purchased only along with, alcohol.

Applicants for off-sale Premises Licences will require to show alcohol display area(s) and information on the capacity of these areas on the Layout Plan.

Finally it should be noted that the Licensing (Procedure) (Scotland) Regulations 2007 requires an application to be accompanied by up to 6 additional copies of the Layout Plan (i.e. 7 copies in total).
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Appendix 5 – Fees

North Ayrshire Licensing Board Fees under the Licensing (Scotland) Act 2005

For the period 1st February 2008 to 31st March 2010

Premises Licence:

Premises: Category 1 – no or nil rateable value, B & B, Visitor Centres, Clubs

Application £200

Annual Fee £180

Premises: Category 2 – Rateable Value £1 - £11,500

Application £800

Annual Fee £220

Premises: Category 3 – Rateable Value £11,501 - £35,000

Application £1100

Annual Fee £280

Premises: Category 4 – Rateable Value £35,001 - £70,000

Application £1300

Annual Fee £500

Premises: Category 5 – Rateable Value £70,001 - £140,000

Application £1700

Annual Fee £700

Premises: Category 6 – Rateable Value above £140,000

Application £2000

Annual Fee £900

· Personal Licence – Application £50

· Section 92 – Replacement Personal Licence £25

· Occasional Licence – Application £10

· Extended Hours Licence – Application £10

· Variation (non minor) – Application £31

· Variation (minor) – Application £20

· Section 33 – Transfer of Premises Licence on application of licence holder – Application £50

· Section 33 – Transfer of Premises Licence on application of licence holder plus Section 35 Variation Application – Application £100

· Section 34 – Transfer of Premises Licence on application of person other than licence holder - £60

· Section 34 – Transfer of Premises Licence on application of person other than licence holder plus variation on transfer - £120

· Section 47- Temporary Premises Licence – 60% of the appropriate premises application fee for the relevant category
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Appendix 6 – Personal Licence Applications

An application for a Personal Licence must be made to the Licensing Board in the prescribed form. A Personal Licence Application must be accompanied by evidence that the applicant possesses a licensing qualification (i.e. a copy of the training certificate), and two photographs of the applicant which meet the following criteria as set out in the Personal Licence (Scotland) Regulations 2007:-

(a)
they must measure 45 millimetres by 35 millimetres; 

(b)
be on photographic paper; 

(c)
be taken against a light background; and 

(d)
show the full face of the applicant, without the applicant wearing sunglasses or any head covering (unless the applicant wears such a covering on account of a religious belief). 

One photograph of the applicant must have on the back of it a statement by a person appearing to the Licensing Board to be a person of standing in the community, with the words “I certify that this is a true likeness of (name of applicant)” followed by the full name of the person endorsing the photograph. 

Any individual aged 18 years or more may apply.  Where the Licensing Board receives an application for a Personal Licence it will provide the Chief Constable with a notice of the application.  The Chief Constable must within 21 days respond with a notice stating that, so far as he is aware, the applicant has not been convicted of a relevant or foreign offence, or a notice specifying the applicant’s convictions for such offences.  In the event that the latter notice is provided, the Chief Constable may recommend the refusal of the application for the purposes of the crime prevention objective.  There are three conditions which an applicant must meet before an application for a Personal Licence can be granted. These are:- 

· The applicant is aged 18 or over;

· The applicant possesses the appropriate licensing qualification;

· The applicant has not had a Personal Licence revoked within 5 years of the date on which the present application was received. 

If these conditions are met and the Licensing Board has received a notice from the Chief Constable stating that, so far as he is aware, the applicant has not been convicted of a relevant or foreign offence, the application for a Personal Licence must be granted.

If any of the conditions are not met, the application must be refused.  If the conditions are met, but a report has been received from the Chief Constable specifying relevant or foreign convictions, the Licensing Board will hold a hearing in order to consider whether or not to grant the application.  If the Licensing Board considers it necessary to refuse the application in pursuance of the crime prevention objective, it must do so, otherwise the application must be granted. 

If granted, a Personal Licence has effect for a period of 10 years, unless earlier revoked.  If the Personal Licence is suspended at any time, the Personal Licence will not have effect during that time, but the period of suspension will be disregarded for the purposes of calculating the ten-year period. 

Holders of Personal Licences are reminded that they must notify the Licensing Board if they have been convicted of a relevant or foreign offence.  Such notice must be given no later than one month after the date of the conviction.  Any change to the Personal Licence Holder’s name or address must also be notified to the Licensing Board within one month of that change having occurred.

